
UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

 
 
UNITED STATES OF AMERICA 
 
  Plaintiff,    
 
 and      
 
SIERRA CLUB 
 
                    Intervenor-Plaintiff, 
 
v. 
 
DTE ENERGY COMPANY, and  
DETROIT EDISON COMPANY, 
 
                   Defendants. 
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Case No. 2:10-cv-13101-BAF-RSW 
Honorable Bernard A. Friedman 
 
Magistrate Judge R. Steven Whalen 
 

 
 

SIERRA CLUB’S MOTION FOR LEAVE  
TO FILE A RESPONSE TO DEFENDANTS’  

MOTION FOR RECONSIDERATION OR CLARIFICATION  
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Pursuant to Local Rule 7.1(h)(2), Intervenor-Plaintiff Sierra Club 

respectfully requests that the Court grant leave for Sierra Club to file a response to 

Defendants’ Motion for Reconsideration or Clarification (Dkt. 205).  Sierra Club’s 

proposed response brief is attached as Exhibit A.  The reasons why Sierra Club 

seeks to file a response are set forth in the accompanying memorandum.   

Counsel for Sierra Club has conferred with counsel for the United States and 

counsel for Defendants about this motion.  The United States does not oppose this 

motion.  Defendants oppose the motion. 

 

Respectfully submitted, 

 
s/ Shannon Fisk__________ 
Shannon Fisk - IL Bar # 626974                   S. Laurie Williams-NY Bar # 4951117  
Earthjustice              Sierra Club  
1617 John F. Kennedy Blvd. Suite 1675      50 F Street, NW, Eighth Floor 
Philadelphia, PA 19103            Washington, DC  20001 
(215) 717-4522             (202) 548-4597  
sfisk@earthjustice.org            Laurie.williams@sierraclub.org 
 
Nicholas J. Schroeck - MI Bar # P70888   
Great Lakes Environmental Law Center  
440 Burroughs St. Box 70 
Detroit, MI 48202 
(313) 820-7797  
nschroeck@wayne.edu 
 
Counsel for Plaintiff-Intervenor Sierra Club    Dated: April 24, 2014 
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CERTIFICATE OF SERVICE 
 
I hereby certify that the foregoing pleading, Sierra Club’s Motion for Leave 

to File a Response to Defendants’ Motion for Reconsideration or Clarification, was 

served via ECF on all counsel of record.   

                          s/ Shannon Fisk                      
Counsel for Plaintiff-Intervenor 

 Sierra Club 
         

 

 

 

 

 

2:10-cv-13101-BAF-RSW   Doc # 210   Filed 04/24/14   Pg 3 of 7    Pg ID 7612



UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

 
 
UNITED STATES OF AMERICA 
 
  Plaintiff,    
 
 and      
 
SIERRA CLUB 
 
                    Intervenor-Plaintiff, 
 
v. 
 
DTE ENERGY COMPANY, and  
DETROIT EDISON COMPANY, 
 
                   Defendants. 
    

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
Case No. 2:10-cv-13101-BAF-RSW 
Honorable Bernard A. Friedman 
 
Magistrate Judge R. Steven Whalen 
 

 

 

MEMORANDUM IN SUPPORT OF  
SIERRA CLUB’S MOTION FOR LEAVE TO FILE A RESPONSE  

 
 

 

 

 

 

 

2:10-cv-13101-BAF-RSW   Doc # 210   Filed 04/24/14   Pg 4 of 7    Pg ID 7613



2 

 

LEADING AUTHORITY FOR THE RELIEF SOUGHT 

Local Rule 7.1(h) 

ISSUE PRESENTED 

QUESTION: Should this Court allow Sierra Club to file a response to 
Defendants’ Motion for Reconsideration or Clarification (Dkt. 205)?   

ANSWER: Yes 
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Pursuant to Local Rule 7.1(h)(2), Intervenor-Plaintiff Sierra Club 

respectfully requests that the Court grant leave for Sierra Club to file a response to 

Defendants’ Motion for Reconsideration or Clarification (Dkt. 205).  Sierra Club’s 

proposed response brief is attached as Exhibit A.  In their motion, Defendants urge 

the Court to reconsider its April 9, 2014 Order, which granted Sierra Club’s motion 

for leave to file an amended complaint.  See Dkt. 202 (Order); see also Dkt. 186-1 

(Sierra Club’s proposed amended complaint). 

Although responses to motions for reconsideration are generally not 

permitted, the Court may allow a party to file such a response where appropriate.  

LR 7.1(h)(2); see also, e.g., Hazen v. Best Buy Co., Inc., Case No. 12–11290, 2013 

WL 791533 at *1 (E.D. Mich. Mar. 4, 2013) (response filed at the Court’s 

direction).  Here, Sierra Club wishes to file a response because Defendants’ motion 

does not meet the standard for reconsideration established by LR 7.1(h)(3).  More 

specifically, Sierra Club’s proposed response explains that although Defendants 

correctly observed that they opposed a claim regarding Unit 3 of the River Rouge 

Power Plant, the April 9 Order reached the right result by permitting this claim to 

be pleaded.  Accordingly, Sierra Club’s response brief will show that even if 

Defendants could establish a palpable defect in the Court’s Order, correcting that 

error should not “result in a different disposition of the case.”  LR 7.1(h)(3).  
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Finally, Sierra Club wishes to file a response in order to address Defendants’ 

erroneous claim that the Court lacks jurisdiction over the River Rouge Unit 3 

claim.  See Dkt. 205 at 2.  This issue is addressed in Sierra Club’s proposed 

response brief.  Ex. A at 3 n.2. 

 

Respectfully submitted, 

 
s/ Shannon Fisk__________ 
Shannon Fisk - IL Bar # 626974                   S. Laurie Williams-NY Bar # 4951117  
Earthjustice              Sierra Club  
1617 John F. Kennedy Blvd. Suite 1675      50 F Street, NW, Eighth Floor 
Philadelphia, PA 19103            Washington, DC  20001 
(215) 717-4522             (202) 548-4597  
sfisk@earthjustice.org            Laurie.williams@sierraclub.org 
 
Nicholas J. Schroeck - MI Bar # P70888   
Great Lakes Environmental Law Center  
440 Burroughs St. Box 70 
Detroit, MI 48202 
(313) 820-7797  
nschroeck@wayne.edu 
 
Counsel for Plaintiff-Intervenor Sierra Club    Dated: April 24, 2014 
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Intervenor-Plaintiff Sierra Club respectfully requests that the Court deny 


Defendants’ Motion for Reconsideration or Clarification (Dkt. 205).  Defendants 


urge the Court to reconsider its April 9, 2014 Order, which granted Sierra Club’s 


motion for leave to file an amended complaint.  See Dkt. 202 (Order); see also Dkt. 


186-1 (Sierra Club’s proposed amended complaint).  Defendants object to this 


Court’s Order because the amended complaint includes a New Source Review 


(“NSR”) claim regarding Unit 3 of the River Rouge Power Plant in River Rouge, 


Michigan.  See Dkt. 186-1 ¶¶ 97-101 (the “River Rouge claim”).  Although 


Defendants correctly note that they previously objected to the River Rouge claim, 


Defendants’ motion should be denied because there is no need to reconsider or 


clarify the April 9 Order. 


First, reconsideration is not warranted because the Court’s Order reaches the 


right result.  The April 9 Order permits Sierra Club to file its proposed amended 


complaint, which includes the River Rouge claim.  And as Sierra Club detailed in 


its prior briefing, there is no valid reason to exclude from the case the River Rouge 


claim, which shares common questions of law and would likely have significant 


overlap in fact witnesses with the other claims raised in the Government’s 


amended complaint.  See Dkt. 195 (reply brief in support of motion to amend); see 


also Dkt. 186 (opening brief).  As explained in those briefs, including the River 
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Rouge claim in this lawsuit promotes judicial economy, causes no undue delay, 


and results in no prejudice to Defendants.  Dkt. 195 at 1-6.  By contrast, if the 


River Rouge claim had been excluded, Sierra Club’s interests would have been 


substantially impaired.  Id. at 6-7.  In sum, the Court had ample reasons for 


granting Sierra Club’s motion to amend, and Defendants’ objections to allowing 


Sierra Club to pursue the River Rouge claim in this proceeding were without 


merit.1   


Nor is there any need for clarification of the April 9 Order.  Although 


Defendants suggest otherwise, Dkt. 205 at 3, the Order is clear: this Court has 


granted Sierra Club’s request to file its amended complaint.  Dkt. 202.  Had the 


Court intended to exclude the River Rouge claim, Sierra Club’s motion would have 


been denied in part.  Instead, the April 9 Order grants Sierra Club’s motion in its 


entirety.  Because the Order is clear on its face, the clarification sought by 


Defendants is unnecessary.    


                                                            
1 DTE’s contention that the court lacks jurisdiction to hear the River Rouge claim 
because it was not preceded by a Notice of Intent to Sue, Dkt. 205 at 2, is 
meritless.  New Source Review claims are not brought under 42 U.S.C. § 
7604(a)(1); rather, these claims are pursued under 42 U.S.C. § 7604(a)(3), which 
does not require such pre-litigation notice.  See Dkt. 195 at 6. 
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CONCLUSION 
 


For the foregoing reasons, as well those set forth in the briefs supporting 


Sierra Club’s motion for leave to file an amended complaint (Dkts. 186, 195), this 


Court should not disturb its April  9 Order.  Defendants’ motion should be denied. 


 


 


Respectfully submitted, 


 
s/Shannon Fisk__________ 
Shannon Fisk - IL Bar # 626974                   S. Laurie Williams-NY Bar # 4951117  
Earthjustice              Sierra Club  
1617 John F. Kennedy Blvd. Suite 1675      50 F Street, NW, Eighth Floor 
Philadelphia, PA 19103            Washington, DC  20001 
(215) 717-4522             (202) 548-4597  
sfisk@earthjustice.org            Laurie.williams@sierraclub.org 
 
Nicholas J. Schroeck - MI Bar # P70888   
Great Lakes Environmental Law Center  
440 Burroughs St. Box 70 
Detroit, MI 48202 
(313) 820-7797  
nschroeck@wayne.edu 
 
Counsel for Plaintiff-Intervenor Sierra Club    Dated: April 24, 2014 
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		Exhibit A

		DTE -- Resp  to Motion to Reconsider 4-18-14 (final)





